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 Defendant Jeffrey Michael Hayes was sentenced to state prison after a jury found 

him guilty of mayhem, battery, and assault.  On appeal he contends that (1) the trial court 

should have instructed the jury that it was a partial defense to the mayhem charge if 

defendant acted under a genuine but unreasonable belief that he needed to defend 

himself; (2) he was denied the effective assistance of counsel in that, among other things, 

counsel failed to object to evidence of prior misconduct; and (3) a three-year 

enhancement for inflicting great bodily injury must be stricken because such injury is an 

element of mayhem.  Aside from the third point, which the People concede, we discern 

no reversible error.  Accordingly we will affirm the judgment after striking the three-year 

enhancement. 

                                              
 ∗  Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is 
certified for publication with the exception of parts II, III and IV. 
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BACKGROUND 

 At the time of the events in question, defendant was living with Melissa Munoz 

(later Hayes) in her Mountain View apartment.  On the night of June 20, 2002, after 

defendant had been drinking, they had an argument.  Melissa called her parent’s house in 

Sunnyvale and told her brother Anthony Munoz she was going to “come by.”  Shortly 

thereafter Anthony called her back and offered to come and pick her up.  She accepted, 

and Anthony’s friend Eva Garcia drove Anthony and his brother David Munoz to 

Melissa’s apartment complex.  When they arrived, Ms. Garcia called Melissa’s apartment 

on her cellular phone.  Defendant answered and, according to Ms. Garcia, demanded to 

know “ ‘what the fuck’ ” she wanted.  When he refused to put Melissa on the phone, 

David took the phone from Ms. Garcia and spoke to defendant.  According to David, 

defendant demanded “ ‘Who the fuck is this?’ ”, refused to put Melissa on the phone, and 

said things like, “ ‘I’ll kick your ass.’ ”  

 Before long, Melissa walked toward the car, with defendant following.  To David 

and Anthony she appeared upset, and was either crying or had recently been crying.  

Ms. Garcia testified that when she saw Melissa “crying hysterically,” she got out of the 

car to see what was wrong, and let Melissa into the car by the back door.  She and the 

Munoz brothers all testified that Melissa got into the car under her own power.  

 Defendant approached the car and, according to David, threw his jacket onto the 

ground.  Anthony said defendant appeared “kind of in a rage.”  Both brothers got out of 

the car to, in David’s words, “confront him, see what his problem is, why was he chasing 

my sister.”  Both testified that defendant immediately “swung at” Anthony with a closed 

fist.  In the ensuing fight, defendant bit the tip off of David’s finger.  Defendant himself 

sustained black eyes, a swollen face, and a gash on his back.  

Two months later defendant and Melissa were married.  At trial Melissa was 

called by the prosecution and examined as a hostile witness.  She testified that by the 
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time Eva, Anthony, and David arrived to take her to her parents’ house, she had decided 

not to go with them, but to stay with defendant.  She knew defendant and Anthony did 

not get along, and defendant was “riled up” by his conversation with David, so in hopes 

of defusing the situation she “went down there to ask them to leave.”  Defendant said he 

would come down with her, but she left before he did.  When she reached the car she 

asked Eva, Anthony, and David to leave, but they ordered her into the car, cursing and 

threatening to “kick [her] ass.”  Eva got out of the car, grabbed Melissa’s sweater, and 

pushed her into the car while David pulled her in by the arm.  Eva got back into the car 

and began to drive away, but stopped when Anthony said, “ ‘There he is. Stop the car, 

stop the car.’ ”  The brothers then got out of the car, and Anthony and defendant 

immediately started fighting, with neither throwing a first punch.  She testified that she 

saw her brothers punch, kick, and knee defendant while he was helpless, but did not see 

defendant bite David’s finger.  

 Defendant testified that after he spoke to Ms. Garcia on the telephone, David 

called, identified himself as Melissa’s brother, “ask[ed] [defendant] to come downstairs,” 

and asked him “to send Melissa out.”  Melissa said she was going downstairs to tell them 

to leave, and told defendant to “stay in the house.”  He told her he was going with her, 

because “she was upset, it was 10:30 at night and, once again, her brother asked me to 

come outside.”  She left while he was still putting on his clothes.  He denied that he left 

the apartment intending to start a fight.  However, he testified, when he arrived 

downstairs he “seen someone whom [he had] never seen before tugging with Melissa.”  

He started walking fast, or perhaps running, toward the car, then to chase it as it began to 

pull away.  Then the car backed up, Anthony and David jumped out, and started coming 

towards him.  Anthony grabbed him by the shirt and they fell to the ground.  In his view, 

David and Anthony were the aggressors in the ensuing mêlée, and he was helpless.  He 

had no recollection of biting off David’s fingertip.  
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 Defendant called Melissa from the jail after the fight, and the conversation was 

recorded.  During it defendant told Melissa, “ ‘Tony was such a fucking punk, he’s got to 

have someone else fucking jump in there with him.  He’s on the ground, getting his ass 

kicked and your other fucking’ . . . ‘punk ass brother [goes] to jump in.  God forbid I get 

out.’ ”  When she said, “I told you to fucking leave them alone,” he replied, “You didn’t 

tell me they were both out there.  You didn’t tell me they were both going to jump in.”  

 Defendant was charged with mayhem (Pen. Code, § 203),1 battery with serious 

bodily injury (§§ 242, 243, subd. (d)), and assault by means of force likely to cause great 

bodily injury (§ 245, subd. (a)(1)).  In conjunction with the mayhem charge, a sentence 

enhancement was alleged for infliction of great bodily injury.  (§§ 12022.7, subd. (a).)  It 

was also alleged that defendant had sustained three strike priors (§ 667, subds. (b) – (i), 

1170.12), one five-year prior (§§ 667, subd. (a), 1170.12), and one prison prior (§ 667.5, 

subd. (a)).   

 A jury found defendant guilty on all counts and found all enhancing allegations 

true.  The court sentenced him to state prison for 25 years to life, plus 11 years.  

 This timely appeal followed.  

DISCUSSION 

I.  Flannel Defense 

 Defendant contends that reversal is required because of the trial court’s failure to 

instruct the jury that it would be a partial defense to mayhem if, in inflicting the maiming 

injury, defendant acted on an actual, though unreasonable, belief that his conduct was 

necessary to defend himself from imminent danger to life or limb.  Defendant contends 

that the court should have instructed on this point on its own motion, or if not, that his 

                                              
 1  All further statutory references are to the Penal Code unless otherwise specified. 
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attorney rendered ineffective assistance by failing to request such an instruction.  We 

have concluded that the doctrine asserted by defendant, variously known as the Flannel 

defense (People v. Flannel (1979) 25 Cal.3d 668, 679, 683 (Flannel)) and “imperfect 

self-defense,” has no application to a charge of mayhem. 

 In Flannel the court held that it is a partial defense to a charge of murder that the 

defendant killed the victim while under the honest but mistaken belief that his conduct 

was necessary in self-defense.  The basic rationale of the doctrine is that a genuine belief 

in the need to defend oneself, even if unreasonable, negates the “malice aforethought” 

which is required for a conviction of murder.  (Flannel, supra, 25 Cal.3d at pp. 679-680.)  

While this doctrine is now well established with respect to murder charges (see People v. 

Blakeley (2000) 23 Cal.4th 82, 87-88; CALJIC No. 5.17), it has been extended to few 

other offenses, and in particular has not been extended to mayhem. 

 Defendant cites the lead opinion in People v. McKelvy (1987) 194 Cal.App.3d 

694, 702-703 (McKelvy), in which a single justice of the Court of Appeal concluded that 

the Flannel defense was applicable to charges of mayhem.  That conclusion was dictum, 

because the court affirmed the defendant’s conviction despite the absence of a Flannel 

instruction.  The lead opinion concluded that the applicability of Flannel to mayhem was 

not a sufficiently established rule of law to require instruction on the court’s own motion.  

(Id. at pp. 706-707 (lead opn. of Kline, P.J.).)  The other two members of the panel 

concurred in the result on the sole ground that the procedural conditions triggering a duty 

to instruct were not present.  (Id. at pp. 707-708 (conc. opn. of Smith, J., joined by Rouse, 

J.).) 

 Defendant urges us to adopt the analysis of the McKelvy lead opinion, but we do 

not find it persuasive.  It acknowledged that mayhem does not require malice 

aforethought, and indeed is a general intent crime, but noted that the statute defining 

mayhem requires that the defendant have “acted ‘maliciously,’ that is, with ‘a wish to 

vex, annoy, or injure another person, or an intent to do a wrongful act.’  [Citation.]”  
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(McKelvy, supra, 194 Cal.App.3d at p. 701, fn. omitted, quoting §§ 203, 7, subd. (4) (§ 7, 

subd. (4)).)2  It also acknowledged that “the ‘malice’ required for the offense of mayhem 

differs from the ‘malice aforethought’ with which Flannel was concerned,” but 

concluded that “in both cases . . . the requisite state of mind is inconsistent with a genuine 

belief in the need for self defense.”  (Id. at p.  702.)  The pivotal proposition on which the 

case turns is that “[o]ne who truly believes there is a need for self-defense cannot be said 

to act with intent to ‘vex, injure or annoy’ and may be found guilty of no more than an 

assault or battery.”  (Ibid., fn. omitted.)  Thus, the court reasoned, “Where there is 

evidence to support such a lesser included offense, the effect of instructing the jury that 

an honest but unreasonable belief negates malice has a similar effect in the context of 

mayhem as in that of murder, reducing the severity of the offense without completely 

absolving the defendant of criminal responsibility.”  (Id. at pp. 702-703, fn. omitted.) 

 We do not agree that a belief in the necessity for self-defense can negate an “intent 

to vex, injure or annoy.”  Such an intent lacks the crucial characteristic of “malice 

aforethought” said in Flannel to justify the defense, i.e., awareness that one’s conduct 

does not conform to the expectations of society.  As the court explained, “[A] person who 

carefully weighs a course of action, and chooses to kill after considering reasons for and 

against, is normally capable of comprehending his societal duty to act within the law.  ‘If, 

                                              
 2  The lead opinion also quoted a textbook’s definition of “ ‘malice’ ” as 
“ ‘import[ing] (1) the absence of all elements of justification, excuse or recognized 
mitigation, and (2) the presence of either (a) an actual intent to cause the particular harm 
which is produced or harm of the same general nature, or (b) the wanton and wilful doing 
of an act with awareness of a plain and strong likelihood that such harm may result.’  
[Citations.]”  (McKelvy, supra, 194 Cal.App.3d at p. 702, quoting Perkins & Boyce, 
Criminal Law (3d ed. 1982) p. 860.)  But this definition seems to permit a finding of 
“malice” where an absence of excuse is coupled with a slightly enhanced form of 
recklessness.  If anything, such a definition would weaken the analogy to the “malice 
aforethought” required for murder.  In any event it seems clear that the definition of 
“malice” in section 7, subdivision (4), must control. 
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despite such awareness, he does an act that is likely to cause serious injury or death to 

another, he exhibits that wanton disregard for human life or antisocial motivation that 

constitutes malice aforethought.’  (Italics added.)  [Citation.]  [¶]  . . .  No matter how the 

mistaken assessment [of a need for self-defense] is made, an individual cannot genuinely 

perceive the need to repel imminent peril or bodily injury and simultaneously be aware 

that society expects conformity to a different standard.  Where the awareness of society’s 

disapproval begins, an honest belief ends.  It is the honest belief of imminent peril that 

negates malice in a case of complete self- defense; the reasonableness of the belief simply 

goes to the justification for the killing.”  (Flannel, supra, 25 Cal.3d at p. 679, fn. omitted, 

quoting People v. Conley (1966) 64 Cal.2d 310, 322; italics in Flannel.) 

 This passage turns on the statement that “an individual cannot genuinely perceive 

the need to repel imminent peril or bodily injury and simultaneously be aware that 

society expects conformity to a different standard.”  (Flannel, supra, 25 Cal.3d at p. 679, 

italics added.)  In other words, malice aforethought reflects or embodies a realization by 

the actor that his or her conduct violates social expectations.  It is this realization that 

cannot be reconciled with an actor’s belief that he or she is acting in self-defense, because 

society approves the reasonable use of force to that end.   

 This rationale cannot be extended to the more general concept of “malice” as 

defined in section 7 and incorporated in the statutory definition of mayhem.  That 

definition connotes no element of knowing violation of social norms.  It requires only 

intent to vex, injure, or annoy.3  A belief that one is acting in self-defense, whether 

                                              
 3  Section 7, subdivision (4), defines malice in the disjunctive to include “a wish to 
vex, annoy, or injure another person, or an intent to do a wrongful act, established either 
by proof or presumption of law.”  (Italics added.)  The second definition—intent to do a 
wrongful act—has never been construed, so far as we can determine, to require 
knowledge by the defendant that his or her conduct violated social norms.  On the 
contrary, it has been held that malice will be presumed from the act of maiming.  (People 
v. Nunes (1920) 47 Cal.App. 346, 349 [“it is sufficient to prove only the commission of 
the act, from which the law will presume that it was done unlawfully and maliciously, 
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reasonable or unreasonable, has no tendency to negate the element of malice.  Indeed the 

intent to vex, injure, or annoy may be present when one acts in reasonable self-defense.  

Such a circumstance affords a defense not because it negates the element of malice but 

because it excuses or justifies the conduct in question despite the intent to injure. 

 No case other than the lead opinion in McKelvy has held a Flannel instruction 

applicable to mayhem.  The one other published case on the subject refused to follow that 

opinion.  (People v. Sekona (1994) 27 Cal.App.4th 443 (Sekona).)  That decision can be 

read narrowly as holding only that the views in the McKelvy lead opinion did not reflect a 

“general principle of law” so as to trigger a sua sponte duty to instruct.  (Sekona, supra, 

27 Cal.App.4th at pp. 451, 457.)  However the court went on to express doubts about the 

correctness of that opinion.  (Id. at pp. 452-457.)  As we have done, the court emphasized 

the “ ‘central’ ” role of the Flannel decision’s conception of “ ‘ “malice aforethought” ’ ” 

as the “ ‘ “wanton disregard for human life or antisocial motivation,” ’ ” as reflected in 

the killing of a person despite an opportunity to realize that doing so will violate the 

actor’s “ ‘societal duty to act within the law.’ ”  (Id. at p.  452, quoting Flannel, supra, 

25 Cal.3d at pp. 679-680.)  The court found the concept of malice under section 7, 

subdivision (4) distinguishable from that of malice aforethought.  “Because the concepts 

are distinct and no specific intent is required to commit mayhem, the necessary intent 

being inferable from the types of injuries resulting from intentional acts, defendant's 

conduct in kicking [the victim] in the eye which resulted in [blindness in that eye] was 

sufficient to constitute the crime of mayhem.  [Citations.]  Unlike the situation in Flannel 

where the imperfect self-defense rule was grounded in part on ‘both well-developed 

common law and in the statutory requirement of malice’ aforethought [citation], mayhem 

involves a different requisite mental state and has no statutory history recognizing a 

                                                                                                                                                  
unless the evidence tends to show that it was done under circumstances constituting self-
defense”].) 
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malice aforethought element or the availability of the Flannel defense.”  (Sekona, supra, 

27 Cal.App.4th at p. 457; see People v. Michaels (2002) 28 Cal.4th 486, 530 [citing 

Sekona with approval]; People v. Park (2003) 112 Cal.App.4th 61, 64.) 

 In sum, whereas “malice aforethought” betokens a willingness to violate social 

standards of conduct, “malice” under section 7, subdivision (4) requires only an intent to 

injure, vex, or annoy.  One who believes his or her conduct is necessary for self-defense 

does not manifest a willingness to violate social norms, but may very well manifest a 

desire to injure.  It follows that the Flannel defense has no application to a charge of 

mayhem.  The trial court therefore had no obligation to instruct on such a defense, and 

counsel was not ineffective for failing to seek such an instruction.  (See also People v. 

Watie (2002) 100 Cal.App.4th 866, 882 [expressing skepticism about applicability of 

Flannel to charge of discharging firearm at dwelling]; People v. Atkins (2001) 25 Cal.4th 

76, [holding that voluntary intoxication is not a defense to arson, despite requirement that 

crime be committed maliciously].) 

 We find additional support for this conclusion in People v. Atkins, supra, 

25 Cal.4th 76, where the court rejected the contention that the requirement of malice in 

arson made voluntary intoxication a defense to such a charge.  The court wrote that “the 

term ‘malicious,’ as used in section 7, subdivision 4, does not transform an offense into a 

specific intent crime.  [Citations.]”  (Id. at p. 85-86.)  Rather, the requirement of malice 

functions to ensure that the proscribed conduct was “a deliberate and intentional act, as 

distinguished from an accidental or unintentional” one.  (Id. at p. 88.)  A belief that one is 

defending oneself has no bearing on the issue of intention, and thus no tendency to negate 

the requirement of malice. 

 Other authorities confirm this view indirectly by suggesting that the essential 

distinction between mayhem and assault is not the actor’s mental state but the result 

achieved:  “If a person unlawfully strikes another, not with the specific intent to commit 

the crime of mayhem, and the blow so delivered results in the loss or disfigurement of a 
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member of the body of the assaulted party or in putting out his eye, the crime is 

nevertheless mayhem.  [Citations.]”  (People v. Nunes (1920) 47 Cal.App. 346, 349.)  So 

long as general criminal intent is present, the requisite malice may be inferred from the 

fact of the injury.  (See Goodman v. Superior Court (1978) 84 Cal.App.3d 621, 624 

[mayhem “requires no specific intent to maim or disfigure, the necessary intent being 

inferrable from the types of injuries resulting from certain intentional acts”]; People v. 

Reed (1984) 157 Cal.App.3d 489, 492 [“except where mayhem is the underlying felony 

in a prosecution for felony murder, the prosecution need not prove a defendant 

specifically intended to maim his victim; it is sufficient that a defendant engages in 

unlawful conduct which foreseeably results in his victim’s disfigurement”]; People v. 

Bryan (1961) 190 Cal.App.2d 781, 787 [instruction on battery as lesser included offense 

of mayhem was properly refused; “the deliberate biting off of a piece of a person's nose, 

spitting it out and again biting the nose, if it were not an excusable act because done in 

self defense, could not be anything but mayhem”].)  The rule of Flannel is wholly 

inapplicable to such an offense, and the failure to instruct on that rule reflects neither 

error nor ineffective assistance of counsel. 

II.  Failure to Object to Character Evidence 

 Defendant contends that counsel also rendered ineffective assistance by failing to 

object to evidence of uncharged misconduct. 

During his examination of Melissa Munoz Hayes, the prosecutor asked her 

whether it was true that defendant had physically assaulted her at least four times, had 

choked her, and had left bruises on her face and cuts and bite marks on her body.  She 

denied that he had ever physically hurt her.  The prosecutor then called Melissa’s mother, 

Terry Ann Munoz, who testified that Melissa had told her of physical abuse on about 

10 occasions and that on about four occasions she had seen injuries which Melissa said 

were inflicted by defendant.  Ms. Munoz testified that she had seen neck marks where 
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Melissa said defendant had choked her, cuts on her face, bite marks on her chest, and cuts 

which Melissa attributed to her head hitting a glass window after defendant threw her.  

 Defendant contends that counsel rendered ineffective assistance by failing to 

object to this testimony on grounds that it was irrelevant (Evid. Code, § 350) and violated 

the general rule against character evidence to prove conduct (Evid. Code, § 1101, 

subdivisions (a) & (b)).  “In order to prevail on [an ineffective assistance of counsel] 

claim on direct appeal, the record must affirmatively disclose the lack of a rational 

tactical purpose for the challenged act or omission.  [Citations.]”  (People v. Ray (1996) 

13 Cal.4th 313, 349.)  Failure to object to evidence “seldom establishes counsel’s 

incompetence” (People v. Hayes (1990) 52 Cal.3d 577, 621), because it is a matter of 

trial tactics which “an appellate court will seldom second-guess” (People v. Carter 

(2003) 30 Cal.4th 1166, 1209).  “[C]ompetent counsel may often choose to forgo even a 

valid objection.  ‘[I]n the heat of a trial, defense counsel is best able to determine proper 

tactics in the light of the jury’s apparent reaction to the proceedings.  The choice of when 

to object is inherently a matter of trial tactics not ordinarily reviewable on appeal.’  

[Citation.]”  (People v. Riel (2000) 22 Cal.4th 1153, 1197.)  However, a defendant may 

prevail on such a claim on direct appeal if the record affirmatively shows that “counsel’s 

omissions were not based upon a rational tactical basis, such as the reasonable 

assumption that such objections would be overruled.”  (People v. Samayoa (1997) 

15 Cal.4th 795, 848.) 

 Here, counsel’s reasons for not objecting do not appear in the record, but neither 

does the record show “that there could be no valid tactical reason for choosing not to 

object.”  (People v. Farnam (2002) 28 Cal.4th 107, 202.)  On the contrary, it appears that 

an objection would almost certainly have failed because the evidence was admissible.  

First, the defense “opened the door” to character evidence by establishing that the alleged 

victim of the mayhem, David Munoz, had been convicted in 1996 of assault by force 

likely to cause great bodily injury.  Defense counsel questioned David about that incident 
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in some detail, eliciting his acknowledgment that he had thrown a chair in the direction of 

a woman and that he and a companion “repeatedly punched . . . and hit” a male victim.  

The clear purpose of this examination was to support an inference that David and 

Anthony, not defendant, were the aggressors in the altercation on June 20, 2002.  Thus 

counsel turned immediately from the details of David’s 1996 conviction to the details of 

the altercation here, establishing that the brothers got “out of the car in a hurry,” and then 

seeking to cast doubt on their testimony that defendant “took a swing” at Anthony.   

Despite the general rule against evidence of character to prove conduct (Evid. 

Code, § 1101, subd. (a)), such evidence may be introduced by a criminal defendant to 

show that the victim of an alleged crime acted in conformity with a character trait, e.g., 

for violence.  (Evid. Code, § 1103, subd. (a)(1).)  However, once a defendant introduces 

“evidence that the victim had a character for violence,” the prosecution may introduce 

evidence of the defendant’s “character for violence or trait of character for violence . . . to 

prove conduct of the defendant in conformity with the character or trait of character.”  

(Evid. Code, § 1103, subd. (b).)  

 This is what occurred here.  Yet defendant ignores the defense attack on David’s 

character except to assert without explanation that “[t]he door was opened not by the 

defense but by the prosecution which elicited prior conduct testimony . . . during its 

direct-examination of Melissa Munoz,” and then elicited further evidence from her 

mother.  This reverses the sequence of events; both Melissa and her mother testified 

several days after defense counsel questioned David about his conviction for assault.   

 Defendant may have overlooked Evidence Code section 1103, subdivision (b), on 

the theory that David could be impeached with his prior conviction without opening the 

door to character evidence.  There is no indication here that the conviction was offered or 

received for such a limited purpose.  Counsel questioned David about the circumstances 

of the offense, including the parallel fact that he joined another person in assaulting one 

victim.  No limiting instruction or admonition was proposed or given.  This presumably 



 13

reflected a tactical decision to prove David’s propensity for violence and not merely use 

the prior conviction to impeach his credibility. 

 While this disposes of the point, we also note that the evidence of defendant’s 

violence towards Melissa was relevant to cast doubt on the accuracy of her account of 

events and her veracity as a witness.  She testified that before the fight took place, she 

and defendant had argued and reconciled, and that she had gone downstairs not to go to 

her parents’ house but to tell her brothers that she was not going.  She described the 

argument as mild in tone, and said that her only motive for wanting to leave in the first 

place was to have some “time out” from defendant.  She testified that she was not crying 

as she approached the car, and that she did not get into the car voluntarily but was 

ordered and then forced into it by her brothers and Ms. Garcia.  All of this testimony was 

manifestly intended to persuade the jury that defendant did not go downstairs with the 

intent of “kicking ass” or interfering with her departure but that he may well have been 

somewhat provoked when he observed Melissa’s mistreatment at the hands of her 

brothers and Ms. Garcia. 

 In all these particulars, Melissa’s account contradicted that of her brothers and 

Ms. Garcia, who testified that Melissa was very upset and got into the car willingly.  

Evidence that defendant had beaten Melissa in the past was relevant to resolve this 

conflict in several respects.  It supported an inference that she had called her family not 

merely to get some “time out” but because she feared for her safety; that because of this 

fear, she at no time changed her mind about leaving; that she was indeed crying when she 

approached the car; that she entered the car voluntarily and under her own power; and 

that her brothers reasonably feared defendant was approaching in an attempt to interfere 

with her departure. 

 Because evidence that defendant had beaten her in the past raised legitimate 

doubts about her version of events, it was perfectly proper to ask her about such past 

occurrences.  Once she denied them, the prosecution could introduce evidence of her own 
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prior inconsistent statements both to impeach her credibility and as substantive evidence 

of the matters previously reported.  (Evid. Code, § 1235, see § 770.) 

 Defendant suggests that assuming the evidence was admissible, counsel was 

ineffective for failing to request a limiting instruction.  We have concluded, however, that 

the evidence was admissible both as it affected an understanding of Melissa’s conduct 

and evaluation of her testimony, and as evidence of defendant’s disposition for violence 

under Evidence Code section 1103, subdivision (b).  No limiting instruction would have 

been necessary or appropriate. 

 We detect no ineffective assistance in counsel’s failure to object to testimony 

about defendant’s past assaultive conduct towards Melissa. 

III.  Failure to Oppose “De-Bifurcation” 

 Defendant contends that counsel was ineffective in failing to object to the trial 

court’s order “de-bifurcating” the proceeding.  

 The trial court initially granted defendant’s motion to bifurcate the trial of prior 

convictions from the underlying charges.  When defendant testified, however, he was 

exposed to impeachment with the prior convictions.  In anticipation of this, he testified on 

direct examination that he sustained these prior convictions, that he went to prison on one 

of them—for robbery—and that after his release he was returned to prison three times for 

parole violations.  The prosecutor then sought to “de-bifurcate,” i.e., rescind the prior 

order of bifurcation and try the prior convictions along with the underlying charges.  

Defense counsel said she had no objection.  The prosecution thereafter reopened its case 

and called defendant’s former parole officer, who testified about the dates of defendant’s 

release from prison and his subsequent returns and releases on parole violations.  The 

prosecution also introduced, through a custodial witness, a number of exhibits consisting 

of booking sheets, abstracts of judgment, court minutes, a complaint, and papers 

“detail[ing] the defendant’s custody status.”  Defense counsel voiced no objection to this 

evidence.  
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 Defendant now charges this failure to object as ineffective assistance, asserting 

that counsel should have invoked the trial court’s discretion to keep the trial of the priors 

separate from that of the underlying charges.  We fail to discern how the trial of the priors 

harmed defendant once the fact of his prior convictions was before the jury. 

 The trial court possesses broad discretion to decide whether a trial should be 

bifurcated.  (People v. Calderon (1994) 9 Cal.4th 69, 75.)  Courts have recognized the 

“grave risk of prejudice” that arises when a jury simultaneously decides the truth of an 

allegation of a prior conviction along with the defendant’s guilt of the charged offense.  

(Ibid.)  This risk is obviously diminished, however, when the evidence of prior 

convictions is before the jury anyway, as it was here.  Defendant contends that had the 

trial remained bifurcated, the jury would not have heard evidence about his poor 

performance on parole.  This may well be true.  (See People v. Smith (1966) 63 Cal.2d 

779, 790 [parole history not admissible to impeach defendant]; People v. Wynn (1941) 

44 Cal.App.2d 723, 732 [same]; People v. Hollander (1961) 194 Cal.App.2d 386, 396 

[same].)  However, defendant makes no attempt to demonstrate that this evidence by 

itself was likely to affect the outcome, particularly given that the jury would in any case 

have learned that defendant had been convicted of one charge of perjury for applying for 

a driver’s license under a name not his own, three charges of second-degree robbery, and 

one charge of possession of a firearm by a felon.  Given the number and type of priors, it 

seems unlikely that defendant’s poor performance on parole affected the jury’s 

determination on the issue of guilt of the charged offense.  (See People v. Marks (2003) 

31 Cal.4th 197, 229 [admission of evidence of defendant’s parole status at time of arrest 

was not error because independently relevant to rebut defense theory; even if error, 

admission was harmless in view of other evidence of prior offenses].) 

 Moreover, while the court did not give an admonition directly addressed to 

defendant’s failures on parole, it did instruct the jury that before considering the evidence 

of prior convictions “you must first decide the question of whether the defendant is guilty 
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of the crimes charged.  You shall not consider the allegation of the prior convictions or 

evidence thereof, if any, as proof that the defendant committed the crimes charged in the 

Information.”  Nothing before us suggests that in the absence of “de-bifurcation,” a result 

more favorable to defendant would have been likely. 

 No prejudicial ineffective assistance of counsel appears on this record. 

IV.  Great Bodily Injury Enhancement 

 Defendant contends that he could not properly be subjected to a sentence 

enhancement for inflicting great bodily injury (§ 12022.7, subd. (a)) because such 

infliction is an element of the offense.  The People concede that case law supports this 

position and that defendant’s three-year enhancement should be stricken.  This 

concession is well taken.  (See People v. Hill (1994) 23 Cal.App.4th 1566, 1575.)  We 

will direct that the enhancement be stricken. 

DISPOSITION 

 The judgment is modified by striking the three-year enhancement under section 

12022.7, subdivision (a).  As so modified, the judgment is affirmed.  The trial court is 

directed to prepare an amended abstract of judgment and forward a certified copy of the 

amended abstract to the California Department of Corrections. 
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      ______________________________________ 
        RUSHING, P.J. 
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